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IN REPLY REFER TO:

William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, DC 20554

Re: CC Docket No. 93-161

Dear Mr. Caton:
/

On August 2, 1993, the Common Carrier Bureau filed with your s e r v i c e

o n e a c h o f t h e p a r t i e s o n t h a t d a t e , a

c e r t i f i c a t e o f s e r v i c e w a s i n a d v e r t e n t l y n o t i n c l u d e d w i t h t h e

p l e a d i n g s f i l e d w i t h y o u r o f f i c e . A c c o r d i n g l y , we a r e t o d a y

r e f i l i n g t h e s U b j e c t p l e a d i n g w i t h t h e c e r t i f i c a t e o f s e r v i c e

a t t a c h e d .

We r e g r e t a n y i n c o n v e n i e n c e t h i s o m i s s i o n may h a v e c a u s e d .

~
i cerely,

f ~-J~
Gregory A. Weiss
Acting Chief
Enforcement Division
Common Carrier Bureau

cc: Honorable Walter C. Miller
Nancy C. Woolf, Esquire
Charles Helein, Esquire

No~otCopillrlC'd~
JJetABCOE
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

RECEIVED

.-31993

FEDEflAlCX*UlIDTKlNS COMUISSDI
OFFICE OF 'RolE SECJlETARV

Clark-Bader, Inc., d/b/a
'!'MC Long Distance,
Complainant,

In the Matter of

v.

Pacific Bell,
Defendant.

TO: The Honorable Walter C. Miller
Administrative Law Judge

CC DOCKET NO. 93-161-

File No. E-89-85

I

COMMENTS ON PETITION FOR CLARIFICATION

The Acting Chief, Common Carrier Bureau (Bureau), through her undersigned

counsel, submits these comments on the "Petition for Clarification" ("Petition")

filed by Pacific Bell ("Pacific") on July 14, 1993.

Pacific has asked the Presiding Judge to clarify that the standard to be

applied in making an immunity request determination is the two-part test set out

in 18 U. S. C. § 6004,1 and that a showing of "I essential or absolutely essential'

is not necessary." Pacific has also asked the Presiding Judge to clarify that

it may renew its request for immunity for two prospective witnesses at the

Prehearing Conference scheduled for September 21, 1993.

The Bureau submits that it is properly within the Presiding Judge's

1 This Section authorizes government agencies to issue immunity orders with
the approval of the Attorney General if in its judgment the testimony from
the individual may be necessary to the public interest and such individual
has refused to testify on the basis of the privilege against self
incrimination.



discretion to apply the "best evidence available" rule2 in determining whether

the testimony of witnesses seeking immunity is required to resolve the issues

designated in this proceeding. A requirement that such testimony be "essential"

or "absolutely essential" is not only consistent with 18 U.S.C. § 6004 but also

better serves the goal shared by the parties, the Presiding Judge and the

Commission of expediting these proceedings in an efficient, orderly fashion.

The Bureau believes, however, that there are at least two factors present

that warrant early consideration believe10.8j
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Because of these important factors, the Bureau respectfully submitS that

Pacific's immunity request warrants early consideration by the Presiding Judge

and Pacific should be permitted to renew its request at the Prehearing

Conference. Indeed, given the substantial lapse of time in this case and the

serious allegations of impropriety directed at TMC's principal, the testimony

of the two witnesses seeking immunity could very well comport with the best

available evidence rule. In any event, the Bureau believes that the immunity

question should be more fully explored at the prehearing Conference where Pacific

can make a proffer of the evidence to be elicited from the two witnesses.

Respectfully submitted,

Kathleen B. Levitz
Acting Chief, Common Carrier Bureau

Date: August 2, 1993

By: 1'4.,...,.... ,0. tN-rt @
Th~mas D. Wyatt
Chief, Formal Compla1nts and

Investigations Branch
Common Carrier Bureau
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CBRTIPICATE OP SERVICE

I, Sandra Gray, do hereby certify on this, the 2nd day of August 1993, I

have served copies of the foregoing "COMMENTS" by first-class, u.S. Mail, u.S.

Government frank, on the following:

BY HAND DELIVERY
The Honorable Walter C. Miller
Administrative Law Judge
Federal Communications Commission
Room 213
2000 L Street, N.W.
Washington, D.C. 20554

James Tuthill, Esquire
Nancy C. Woolf, Esquire
Pacific Bell
140 New Montgomery Street,
San Francisco, California

Room 1530-A
94105

August 2, 1993
Date

Charles Helein, Esquire
Galland, Kharasch, Morse &

Garfinkle, P.C.
1054 31st Street, N.W.
Washington, D.C. 20007-4492


